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received dividends, appointed officers to carry on the business, or 
done anything which could be construed as acquiescence. 3 

Simultaneously with the growth of the feeling that stockholders 
should be forced to elect trustworthy directors and officers, the 
policy of the courts has changed. Stockholders are no longer pro- 
tected from loss on the ground that the ultra vires transaction 
which occasioned the tort had never been assented to.* The courts 
by giving relief to the injured party are not aiding the corporation 
in carrying on the ultra vires business, and as there are no deal- 
ings between the parties, the courts are not confronted by the 
question of estoppel which arises in actions ex contractu. 

The Supreme Court of California, considering this question in the 
case of Chamberlain v. Southern California Edison Company, fol- 
lowed the modern view. In that case the company was incor- 
porated to manufacture electricity for light, heat and power. A 
private automobile belonging to one of the employes was out of 
order, and, by the orders of the general storekeeper, was brought 
to the company's shop and repaired. The corporation rendered a 
bill which was paid by the employe, the charges amounting only to 
the actual cost of material and labor. While the automobile was 
being towed to the shop by a regular chauffeur of the company, 
the plaintiff was injured through the chauffeur's negligence. The 
court held that the company could not escape liability on the 
ground that it was not incorporated for the purpose of repairing 
automobiles. The case 6 cited by the court to sustain its position 
has sometimes been considered as presenting the older view. The 
Alabama court in that case makes the following statement: 
"Though the ultra vires business was carried on by the president, 
superintendent or even the directors, the corporation is not bound 
thereby, and is not liable for the negligent or wrongful acts of the 
persons employed in such business, unless v the transaction was 
previously authorized, or subsequently ratified by the corporation." 
The form which this ratification must take is not explained. 

The California court by refusing to disregard the corporate 
entity in the present case has placed corporations in the same po- 
sition as natural persons as far as their liability in actions ex 
delicto is concerned. E. J. S. 

Corporations: Transfer of Stock Certificates: Pledge. — 
When the owner of shares of stock in a corporation endorses and 



3 Central R. R. and Banking Co. v. Smith (1884), 76 Ala. 572, 52 
Am. Rep. 353; Hutchinson v. The Western and Atlantic R. R. Co. (1871), 
53 Tenn. 634; Nims v. Mt. Hermon Boys' School (1893), 160 Mass. 177, 
35 N. E. 776, 22 L. R. A. 364, 39 Am. St. Rep. 467. 

* Alexander v. Relfe (1881), 74 Mo. 495; New York, Lake Erie and 
Western Ry. Co. v. Haring (1885), 47 N. J. Law 137, 54 Am. Rep. 123; 
National Bank v. Graham (1879), 100 U. S. 699, 25 L. Ed. 750; Thomp- 
son on Corporations, vol. 5, § 5435. 

5 (April 3, 1914), 47 Cal. Dec. 453. 

6 Central R. R. and Banking Co. v. Smith, supra, note 3. 
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voluntarily delivers the certificate representing them to another 
for a special purpose, he probably does not realize that he is often 
putting himself in a position where he has "substituted his trust 
in the honesty of his brokers for the control which the law gave 
him over his own property". 1 In the case of Fowles v. National 
Bank of California 2 the Supreme Court of this state decided that 
a stockholder who pledged shares of stock to brokers for a debt 
and at the time of transfer wrote her name on the back of the certifi- 
cate, but without filling out the blanks in the transfer form, was 
estopped to set up property in the stock as against a pledgee from 
the brokers. 

The form on the back of the certificate was the one usually 
found on the back of stock certificates : 

"For value received hereby sell, 

assign and transfer unto shares of the 

capital stock represented by the within certificate, and do hereby 

irrevocably constitute and appoint attorney 

to transfer the said stock on the books of the within named com- 
pany with full power of substitution in the premises. 

Date , 19.. 

Endorsement :" 

The name of the owner was written after the word "endorse- 
ment". 

The court recognized the rule that certificates of stock are not 
negotiable instruments. 8 However, the form of transfer printed 
upon the back of the certificate over the signature of the owner 
on the doctrine of estoppel gave the second pledgee in good faith 
the same rights as if the certificate had been a negotiable instru- 
ment. The form used gave not only apparent ownership, but also 
apparent authority of the strongest kind. It put the parties in the 
position referred to by Blackburn J. in discussing the doctrine of 
estoppel, "When a person makes to another a representation, T 
take it upon myself to say such and such things exist and you 
may act upon the basis that they do exist', and the other man does 
really act upon that basis, it seems to me that it is of the very 
essence of justice that, between these two parties, their rights 
should be regulated not by the real state of facts but by that con- 
ventional state of facts which the two parties agree to make the 
basis of their action."* 

In applying the doctrine of estoppel to the situation before it 
in the principal case, the court was clearly right. Nevertheless 

1 McNeil v. The Tenth Nat'l Bank (1871), 46 N. Y. 325, 7 Am. 
Rep. 341. 

2 (April 11, 1914), 47 Cal. Dec. 561, 140 Pac. 271. 

s Perkins v. Cowles (1910), 157 Cal. 625, 108 Pac. 711, 30 L. R. A. 
(N. S.) 283, 137 Am. St. Rep. 158; O'Dea v. Hollywood Ass'n (1908), 
154 Cal. 53, 97 Pac. 1; Graves v. Mining Co. (1889), 81 Cal. 303, 325, 
22 Pac. 665; Barstow v. Savage Mining Co. (1883), 64 Cal. 388, I Pac.349. 

* Burkinshaw v. Nicolls (1878), 3 App. Cas. 1026, 48 L. J. Ch. 179. 
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there remains the question whether the stockholder really meant 
to represent to the third party all that the latter saw upon the back 
of the certificate. The fault in the whole situation is our practice 
of putting upon the back of a stock certificate a form which recites 
a sale and assignment with the power of transfer but without giv- 
ing the party endorsing an opportunity to specify a limitation or 
special purpose for which the transfer may be made. The form 
should recite rather a transfer followed by the words "by way of" 
followed by a blank for the insertion of the word "sale" or "pledge" 
or "mortgage", as the case may be, and this portion of the form 
should then be followed by a power of attorney to the secretary 
of the corporation to enter the shares upon the books of the cor- 
poration according to the terms of the transfer. This second portion 
of the form suggested could commence with the words "with" 
and "without" in brackets, and the endorser could strike out one of 
the two, thereby giving or not giving the power of attorney as de- 
sired. If the latter form be thought too easy of unauthorized 
change, a blank space could be arranged instead of the brackets, 
and the words "with" or "without" printed below the line, so that 
the one desired could be written in on execution. Unless this is 
done by the corporation managers and advisers, the stockholder 
who is the one of two innocent parties, who now must suffer, will 
continue to suffer. 

Under the form of transfer suggested, if the stockholder did 
not fill in the blanks and merely endorsed the certificate, the state- 
ment over the signature, on account of its uncertainty, would 
not be such as to mislead a third party who took from the first 
pledgee or other holder. This change would, it is admitted, 
hamper the freedom with which certificates of stock pass from 
hand to hand in the market, but since they are not recognized as 
negotiable for all purposes, the party transferring should be given 
a fair chance to express his real intention. 

In the case under discussion the court considered at length 
the question of the good faith of the second pledgee. Dividends 
had been declared upon the stock and paid over to the pledgor 
without coming to the notice of the second pledgee and without 
any inquiry by it concerning them. It seems to be settled in this 
state, that, where shares of stock in a corporation are pledged, 
the pledgee is entitled to the dividends and may collect them if he 
can, but he is under no duty to do so or to use them as part of his 
security. 5 M. C. L. 

Deceit: False Representations. — The essential elements 
necessary to constitute actionable fraud and deceit are: (1) a ma- 
terial representation by the defendant concerning a past or existing 



sMcAulay v. Moody (1900), 128 Cal. 202, 60 Pac. 778; Cal. Civ. 
Code, § 2989. 



